
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter

Johnson

of the Pet i t lon
of
& Higglns AFFIDAVIT OF MAILING

for RedetermLnatlon of a Deficlency or Revision
of a Det,ermlnation or Refund of Corporatlon
FranchLse Tax under ArticLe(s) 9A of the Tax
Law fo r  the  Years  Ended L2 l3 I l73 ,  L2 l3L l74  &
Lz l3 t /75 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssion, that he/she ls over 18 years
of ager and that on the 31st day of October,  1986, he/she served the wlthln
notice of Decislon by certlfled mall upon Johnson & Higglns the petltioner in
the wlthln proceeding, by encloslng a true copy thereof ln a securely sealed
postpaLd wrapper addressed as fol lows:

Johnson & Higglns
95 Wall  Street
New York, NY 10005

and by deposltlng same enclosed in a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Service wlthLn the State of New York.

That deponent further says that the sald addressee ls the petltLoner
herein and that the addresa set forth on saLd wrapper ls the last known address
of the pet i t loner.

Sworn to before me thls
31s t  day  o f  October ,  1986.

cr
t  "  \ . /

yLr\ ll( . Jylct^

ster oat
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Johnson

of the Pet l t ion
o f
& Hlggins AFFIDAVIT OF MAILING

for Redetermlnatlon of a Deficiency or Revlslon
of a Determlnatlon or Refund of Corporatlon
Franchlse Tax under Artlele(s) 9A of the Tax
Law fo r  the  Years  Ended L2 l3L /73 ,  I2 l3L l74  &
Lz l3L17s .

State of New York :
s s .  :

County of AJ-bany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the St,ate Tax ConnLsslon, that he/she is over 18 years
of age, and that on the 31st day of October,  1986, he served the wlthln not lce
of Decision by certlfled naLl upon KendyJ- K. Monroe, the representatl.ve of the
petltloner l-n the withLn proceeding, by enclosing a true copy thereof ln a
securely seaLed postpald nrapper addressed as follows:

Kendyl K. Monroe
Sulllvan & Cromwell
125 Broad St .
New York, NY 10004

and by deposltlng same enclosed ln a postpaid properJ-y addressed wrapper ln a
post offLce under the excluslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the saLd addressee ls the rePresentatlve
of the petitloner hereln and that the address set forth on sal.d rtraPper ls the
l-ast known address of the representative of the Petl-tioner.

Sworn to before ne thls
31s t  day  o f  October ,  1986.

pursuant to Tax Law sectlon I74



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O g , K  L 2 2 2 7

october  31,  1986

Johnson & Hlgglns
95 I.IaI-I St,reet
New York, NY 10005

Gentlemen:

Please take notice of the Declslon of the State Tax ConmLssLoo eoclosed
herewlth.

You have now exhausted your rlght of revtew at the adntnlstrative level.
Pursuant to sectlon(s) 1090 of the Tax Law, a proceedlng ln court to revlelt ao
adverse decLslon by the State Tax ConnLsslon nay be lnstituted ooly uader
Artlcle 78 of the Clvl1 Practlce Law and Ruleer 8nd muet be co"'-enced ln the
Supreme Court of the State of New York, Al-bany Countlr withln 4 nonths from the
date of this notLce.

Ioqulrles concerning the computatlon of tax due or refund allowed in accordance
wlth thts dectston nay be addressed to:

NYS Dept. Taxatlon and Fl"nance
Audlt Evaluatlon Bureau
Assessment Revlelr Untt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very trul] /oursr

STATE TAX COMMISSION

cc: TaxLng Bureaure Representatlve

Petl t lonerr s Representat lve:
Kendyl K. Monroe
SuLllvan & Cronwell
125 Broad St .
New York, NY 10004



STATE OF NEW YORK

STATE TAX COMMISSION

In the ldatter of the Petition

o f

JOHNSON & HIGGINS

for Redetermlnation of a Deficlency or for
Refund of Franchlse Tax on Buelness Corporations
under Artlcle 9-A of the Tax Law fot the Years
1973' L974 and 1975.

I. Wtrether the notices

Lnvalld for failure to state

lvere premised.

Petltloner, Johnson & Hlgginsr 95 Lla11 Street, New York, New York 10005,

flled a petition for redetermLnatlon of a deflclency or for refund of franchlse

tax on busl.ness corporatLons under Article 9-A of the Tax Law for the years

L973, 1974 and. 1975 (r lLe No. 24590).

A fornal hearing was heLd before Dorls E. Stel.nhardt, HearLng Offlcer' at

the offlces of the State Tax Comlsslon, lbo trlorld Trade Center, New York, New

York, on September 14, 1984 at 9:00 A.M., with al , l  br lefs to be subnlt ted by

January 18e 1985. PetLtloner appeared by Sulll.van & CromuelL, Esqs. (Kendyl K.

Monroe, Esq. and Henry Stow Lovejoy, Esq., of counseL). The Audlt Divlelon

appeared by John P. Drgan, Esq. (Wtl l lam Fox, Esq.,  of  couneel) .

Petltloner by lts representat{ve, Henry Stow Lovejoy, and the AudLt

DLvtsion by lts representatlve, hlll1lam Fox, stipulated certaln relevant facte

which are set forth infra ln Flndings tt ltt through tt4tt and rrl0tf.

ISSUES

DECISION

of deflclency lssued agalnst petltioner nere

the grounds upon which the asserted deflclencles



-2-

II. lJtrether enployees of Johnson & Itiggtns who had the tltlee of vlce

presldent,  assistant v ice presldent,  agslstant secretary and aselstant t reasurer

but who dld not possess nor exerclse any management authorLty lrere properly

consldered by the Audlt DivLsLon as I'elected or appolnted offlcersrr for purposes

of the third al ternattve tax base of Tax Law sectLon 210.1(a)(3).

III. t{trether the Audlt DlvisLonts refusal to stlpulate certaLn mattere and

the delay in schedul-tng the hearlng which ensued therefrom require that the

asserted deflclencLes be vacated or that the accrual of interest on such

def ic iencles be suspended for the perlod May 17, L982 to Septenber 14, f984.

IV. Wtrether the partiesr stl-pul-ation that, ttThe franchise tax for the

taxable years ln quest lon l ras due and owing pursuant to SectLon 210.1(a)(1) of

the Tax Lawrr, ls blnding for purposes of thls proceedlng.

FINDINGS OF FACT

l.  Pet l tLoner,  Johnson & Htgglns, recelved three not ices of def lc lency,

dated September 15r I978, wlth statements of audlt  adjustment attached,

al-J-eglng franchLse tax deficLencLes for the taxable years L973' L974 and L975

in the followlng amounts:

TAXABLE YEAR ADDITIONAL AII{OT'NT

1973
L97 4
L975

$  38 ,230
18  I  , 892
239,L39

2. On Decembet L2, L978, Johnson & Higglns tlnely flLed a petltlon for

redeterminatlon of the deflclencles asserted in the notices of deficlency. On

t{ay 7 ' 1980, that petition lras accepted by the Tax Appeals Bureau of the State

Tax CommlssLon as a perfected petltLon.

3. Johnson & Hlggins ls a corporatlon lncorporated ln New Jersey ttlth ltg

prlncipal- plaee of buslness at 95 Wall Street, New York, New York. Petltloner
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is an lnsurance broker; it engages prlmarlly ln the buslness of deslgning and

marketing lnsurance and risk managenent progratDs and employee beneflt plans for

l t s  c lLents .

4. Durlng the years 1973, 1974 and L975, Johnson & Hlgglne was subJect to

the New York State franchise tax. Johnson & Htgglns tlnely flled franchlse tax

reports on form CT-3 for the taxabJ-e years L973, L974 and 1975, paylng the

balance due as indicated thereon. Johneon & Illgglns reported entlre net lncome

on its reports as fol-lows:

TNGBLE YEAR- ENTIRE NET INCOME

L g 7 3  $ 2 , 7 L 9 , 4 5 2
1 9 7 4  8 3 0 , 1 2 0
L g 7 5  I , 3 8 4 , 0 3 4

Pursuant to a Federal Revenue Agentrs Report, Johnson & Hlgglns

lncreased l ts ent l re net income for 1,973 by $441800.00 (to $2r763'252.00) and

decreased l te  en t l re  ne t  Lncome fo r  L974 by  $19,759.00  ( to  $8101361.00) .

Johnson & Illggins tirneJ-y flled amended New York State franchlse tax reportg

ref lect lng these changes.

Johnson & Higglns pald the fol-lowlng amounts of franchlse tax for the

taxable years ln questlon:

TA)(ABLE YEAR FRAI{CHISE TAX

1973
L97 4
r975

$21  I  , 865
L5,657

LL7,293

5. PetLt ionerts execut ive off icers conslst  of  the chairnan of the board'

the president, the executive vice president, those vice presLdents who are also

dlrectors, the aecretary and the treasurer. In order to be eligible as a

dlrector, a peraon must be a stockhol-der owning not less thdn 500 shares; the

stock of Johnson & Higglns ls owned entLrely by tts dLrectors.
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6. The dlrectors, referred to ln the corporation as the executlve offlcer

group, posseas the authorlty and responslbiJ-ity for managlng the affairs of the

corporation. The dlrectors determLne the manner ln whlch the fltmts buslnegs

is conducted, the type of client relatlonships the flrm undertakee and the

salary range for all employees. The approval of an executive offlcer ls

requlred before any person can be added to the staff and before any enployee

can be dlsnissed. During the period under conslderatlon, the number of executlve

offLcers was approximately seventeen. The salarles of the executlve offlcers

are calcul-ated ln accordance wlth a formula ln the corporationts charter;

durlng the yeare 1973 through 1975, the average annual compensation of the

execut ive off lcers was approximatel-y $200,000.00.

7. Sometlme during the l930fs, the directors began to confer upon certaln

empl-oyees the tltles of vl.ce presldent and assistant vlce presldent to aeconplish

a number of purposes: to enhance the employeest stature wlth the ffu:mrs

clients; to afford them a measure of recognltion wlthln the firn; to enable

them to be sub-llcensees of the corporate licensee (Johnson & Higglns) ln

compl-iance wlth the Insuranee Law; and to conform with the practices of the

insurance brokerage industry. Artlcle V of petltionerrs Anended Certlflcate of

Incorporation (as amended to l,fay 61 1970) provides, Ln perttnent part:

I'The Board of Dlrectors may appoint addltional Vlce Presldents and
Assistant Vlce Presldents with such po!ilers and dutles and compensatlon
as shall be conferred upon then by such Board of Directors' but any
Vlce President or Assistant Vice Presldent so appolnted shal1 not be
deemed to be, or be, an ExecutLve Offlcer of the Corporatlon.rl

The nanagement of the flrm contlnues to reslde ln the board of directors; the

non-executlve offlcera are not charged with nor do they perform any of the

functions of the executive offlcers.



-5 -

8. Generally, an indivLdual must functlon satlsfactorLl-y as an asslstant

vice presldent for three to fLve years before becomlng a vice presldent.

During each of the years 1973 through 1975, there nere approxlnately 185

Johnson & Higgins empl-oyees holdtng the tltle of vice presldent and aeelstant

vlce president; these employees represented approxlnately 40 percent of petl-

t lonerrs work force. The average salary of a vlce presLdent was $33'000.00 to

$35,000.00 and of an asslstant v ice presldent,  approximateLy $10,000.00 1ess.

The non-executlve offl.cers have their tltles lnprinted on thelr buslness cards,

but the firn does not list them as officers on its letterhead nor ln the

building directory.

9. The dlrectors aLso named certaln employees as asslstant secretarles

and aselstant treaeurers; durlng the years at issue, approxlnateLy tlto emPloyees

hel-d the titLe of assistant aecretary and three, that of asslstant treasurer.

10. For the taxabLe years ln question, Johnson & Hlggins paid the followlng

total  amounts of sal-ar les to aL1 employees: L973 - $15,5211670.00; L974 -

$16,621,036.00 ;  L975 -  $18,314,253.00 .  The compensatLon pa ld  wh ich  the  Aud l t

Dlvlslon seeks to Lnclude ln the tax base ls shown below.

L973

Pr lnc lpa l  o f f l cers  and d i rec to rs  $1r5 t11689
Other off icers and dLrectors Ir384rl25
Vice  pres idents  31  1991035
Assistant vLce presldents L,652,677
AssLstant treasurers 34'923
Assistant secretar ies 521938
Di rec tors t  fees  111250

$ 7 , 8 4 6 , 6 3 7

1974 1975

$1 ,539 ,230  $1 ,674 r863
1 ,393 ,15 I  r r 593 ,972
3 ,488 ,591  4 ,030 ,837
2 ,04L ,672  2 ,353 ,588

9O,L77 79,750
50, t92 9L,250
12 ,000  12 ,7  50

11. The examlnation which resul-ted ln the deflclencies at lssue wag

conrmenced ln April, 1977. The names and compensation of all offlcers, executlve

and non-executl.ve, were furnlshed by petltloner to the examlner. On Aprll 20,

L978, the examlner mall-ed to petitloner the amounts of his proposed audlt
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adJustments and photocoples of supporting schedules. He dld not provide

petltloner wlth a hrrltten expLanatlon of the grounde for the deflclencles. The

statements of audl.t adjustnent issued to petitloner slmultaneously wlth the

notLces of deficlency offered the followlng explanatlon: trThe above defLclency

ls baeed on the flndings of a recent fiel-d audlt.tl

12. The hearlng ln thls natter waa lnltlally scheduled for May 22, 1981

but was adJourned at petltionerts request. The hearing was rescheduled for

May 17, L982, and notice thereof nall-ed to petitloner and lts representatlve on

Aprll 12, L982. On Aprll 16, 1982, petltloner flled a motlon to conpel stlpula-

tlon, as provided by the Tax ComissLonrs Rules of Practlce and Procedure (20

NYCRR 60l.7tfl). The Connlsslon then adjourned the hearlng set for May 17r

1982 pendlng action on petltlonerrs notlon. 0n l{ay 25, L984, by a Short Form

Order, the Conmlsslon denled the motlon to compel on the ground that the Audlt

Divls ion had "furnished substant ial  reasons for l ts refusal to st lpulate.. . t ' .

At the hearLng held on Septenber 14, 1984, the Audit DlvLslon lntroduced no

evidence to disprove the matters concernlng whlch petitioner had requested

stlpulation.

13. Paragraph 7 of the executed stlpulatlon provldes as follows:

t'7. The Franchl.se Tax for the taxable years ln question waa due and
owLng pursuant to Sect ion 210.1(a)(1) of the Tax Law."

The Audtt Dl.vision requested that the above-quoted paragraph be lneerted in the

st lpulat lon.

CONCLUSIONS OF I"AI.I

A. That the statements of audit adJustnent and notlces of deflcLency

lssued to petLtloner cLearly lndlcate that the asserted deflclencles were

founded on a fiel-d examinatlon, the results of which had been earl-ler provlded
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to petltioner. It thus cannot be said that the Audtt Division fail-ed to

apprise petitioner of the basis for the defLciencies.

B. That Tax Law sect ion 210.1(a),  as in force during the years at issue,

regulred the corporate taxpayer to calcul-ate the franchise tax upon whichever

of the fol-lowlng four al-ternative bases yielded the greatest Liability: (1)

nine percent of entire net income (or the portion thereof al-Located to New

York) t Q) one and six-tenths nil-1 for each dol1ar of Lts total business and

Lnvestment capital (or the portion thereof allocated to New York); (3) nine

percent on thlrty percent of entire net income pl-us "salaries and other competr-

sation paid to the taxpayerra el-ected or appointed offLcers and to every

stockhol-der owning Ln excess of fLve per centum of its issued capital stock

ninus f i f teen thousand dol-1ars.. ." ;  or (4) $f25.00. The thtrd al ternat lve

base, entire net income plus compensatLon, was enacted tn 1929 to address the

problen of unreasonable compensation; it constitutes an attenpt to preclude

sharehol-ding offlcers and substantlal shareholders of corporations fron wLth-

drawing disproportionate amounts of money from the corporations as deductibl-e

salaries, rather than as nondeductible divtdends. (Menorandum fron Deputy

ConmLssLooer CoLe to Comnissioner Lynch lMatch 22, L9291 in Governorrs Bill

Jacket,  N.Y. Session Laws, Chapter 385 [1929].)

For purposes of the third alternative base, the regulations defined

"el-ected or appointed officer", in pertlnent part, as follows:

'An rel-ected or appointed offLcer' includes the chairnan, president,
vice-president,  secretary, assistant secretary, t reasurer,  asslstant
treasurer, comptroll-er, and al-so any other offLcer, irrespectlve of
his title, who is charged with and performs any of the regular
functions of any such officer. A dlrector is not an elected or
appointed officer unless he perforns dutLes ordinarlly perforned by
an off icer."  Rul ing of State Tax Conmission, March 14, L962, sect ion
3.20(c). (fhe current reguJ-ation contains substanttall-y slnLlar
l-anguage .  20 NYCRR 3-3.2td1. )
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That section 119, subsectlon 2 of the Insurance Law provldes ln Part:

ttThe superlntendent may lssue an lnsurance brokerts llcense to any
lndivldual-, flrm, assoclation or corporatlon, herelnafter deslgnated
as rJ-lcensee, I who or whlch is deemed by hin trustrtorthy and competent
to act as a broker in such manner as to safeguard the lnterests of
the lnsured, and who or whlch ls othentise quallfled as hereln
requlred, and who or which has conplled wlth the prerequlsltes herel.n
prescr lbed.. .  Such l icense shal l  confer upon the l lcensee authori ty
to act ln this state as Lnsurartce broker, and uPon every natural
pereon named as sub-l-icensee in such license authorlty to act ln thls
6tate as insurance broker Ln the name of and on behaLf of such
J.icensee, wlth respect to any and every klnd of lnsurance, excePt
llfe insurance and annultles. A llcense lssued to a corporatlon may
name as sub-licensees only the offlcers and dlrectors of such corPor-
atlon, and a license issued to a flrm or assoclatlon may name as
sub-llcensees only the indivl,dual members of such flrm or assoclatlon.rt

Petitioner ls required by the above-quoted provlsion to deslgnate as offlcere

those persons it names as sub-licensees of its lnsurance brokerrs llcenee;

wlthout belng licensedr an employee of petltloner cannot work as an lnsurance

broker.  Further,  by the terms of pet l t lonerts Cert l f lcate of Incorporat lon,

these deslgnated offlcers are not executlve officers and possess only such

authori ty as the directors confer upon them, 1.e. e to engage Ln buslnesa as

lnsurance brokers. Glven these unlque clrcumstances, petltlonerts non-executlve

offlcers are not frel-ected or appointed offlcersrt wlthln the meaning of Tax Law

sect lon 210.1(a)(3).  A contrary concl-usion would requlre the lncluslon ln the

tax base of the compensation of nearly 190 |tofflcersrt, employees who had no eay

Ln petitLonerfs management and whose average renuneration represented approxl-

and would not effectuatenately 15 percent of an execut ive off icerrs compensat lon,

the leglslatlve purpoee of the third al-ternatlve base.

issues are rendered moot by the foregolng concLuslon.D. Ttrat the remainlng

c.



E. That the petltton of Johnson &

deficiency issued on Septenber 15, L978

DATED: ALbanyr New York

Hlggins ls granted, and the notlcee of

are cancel-led.

STATE TAX COMMISSION

il0r $ I ru86


